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Moratoriums on Puerto Rico Tax Credits

The “Special Law for the Declaration of a
Fiscal Emergency and Establishment of an Integrated
Plan for Fiscal Stabilization to Save the Credit of
Puerto Rico” — Act No. 7 of March 9, 2009 (“Act No.
7”), as amended by Act No. 37 of July 10, 2009 (“Act
No. 37”) — introduced significant limitations and
requirements on the utilization of tax credits that were
previously granted, but remained unused as of June
30, 2009, and on the issuance of additional tax credits
under most of the various Puerto Rico (“PR”) laws
that provide for tax credits.

L. MORATORIUM ON GRANTING OF
ADDITIONALTAX CREDITS

Act No. 7 established a Moratorium that
prohibits the granting of tax credits after the
enactment of Act No. 7 (i.e., March 9, 2009) for
taxable years commenced after December 31, 2008
and before January 1, 2012, under the following laws
(the “Suspended Credit Laws”):

1. Act No. 212 of August 29, 2002 (Articles
4.03(E) and (F) and 4.04 — “Act No. 2127),
subject to the rules and exceptions adopted
by Act No. 37 — Development of
Downtown Urban Areas.

2. Act No. 46 of January 28, 2000 (Article 14
(a)) — Investment Capital Funds.

3. Act No. 98 of August 10, 2001 (Article 4
(a) and (b)) — Housing Infrastructure
Investments.

4. Act No. 183 of December 27, 2001

(Article 17(a)) — Conservation Easements.

5. Act No. 140 of October 4, 2001 (Article 3
(a)), subject to the rules and exceptions
adopted by Act No. 37 — Construction and
Rehabilitation of Social Interest Rental
Housing.

6. Act No. 70 of June 23, 1978 (Article 21
(b)) — Solid Waste Authority.

7. Section 1040E of the PR Internal Revenue
Code (“PR-IRC”).

8. Act No. 178 of August 12, 2000 (Article
11(a)) — Santurce Theater District.

However, Act No. 37 excluded from the
Moratorium on the granting of tax credits those cases
that on or before March 9, 2009 had presented to the
PR Treasury Department (“PR Treasury”), or any
other agency that is the final issuer of those credits, a
full and completed application for such credits that is
in full compliance will all applicable legal, regulatory
and administrative requirements (“Excluded Pending
Applications”).

UNUSED TAX CREDITS ISSUED
UNDER VARIOUS PR LAWS MUST
BE REPORTED TO THE PR TREAS-
URY (FORM 480.71) BY AUGUST 31,
2009, OTHERWISE THE CREDITS
WILL BE CANCELLED. SEE PART
III OF THIS ARTICLE
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In addition, Act No. 37 excluded from the
Moratorium on the granting of tax credits for fiscal
years 2009-10, 2010-11 and 2011-12 certain Act
No. 212 projects (i.e., Development of Downtown
Urban Areas) and social interest construction or
rental projects (including facilities for the elderly),
whose certificates of eligibility had been filed with
the PR Treasury on or before July 10, 2009 (i.e., the
enactment date of Act No. 37); provided that, the
PR Treasury will only authorize up to $40 million
of these tax credits per year and up to $15 million of
credits per project (“Grandfathered Credits”).
Once the PR Treasury collects $690 million of
“Additional Property Taxes,”' there will be no
dollar amount Ilimitation on the issuance of
Grandfathered Credits, and these may even be
granted for taxable years commenced before
January 1, 2012. All other credit projects or
applications under the Suspended Credit Laws will
have to wait until taxable years commenced after
December 31, 2011 for such credits to be
considered.

II. MORATORIUM ON USE OF TAX CREDITS

Act No. 7 also established a Moratorium that
prohibits the use, during taxable years commenced
after December 31, 2008 and before January 1,
2012, of tax credits issued before March 9, 2009
under the Suspended Credit Laws.

Grandfathered Credits issued during the
fiscal year 2009-10 may be used up to 50% in

taxable years commenced after December 31, 2009
and before January 1, 2011, up to 50% in taxable
years commenced after December 31, 2010 and
before January 1, 2012, and the remaining balance
thereafter. In turn, Grandfathered Credits issued
during fiscal year 2010-11 may be used up to 50%
in taxable years commenced after December 31,
2010 and before January 1, 2012, up to 50% in
taxable years commenced after December 31, 2011
and before January 1, 2013, and the remaining
balance thereafter. = Apparently, Grandfathered
Credits issued in fiscal year 2011-12 may only be
used in taxable years commenced after December
31,2011 (i.e., after termination of the Moratorium).

Tax credits issued as a result of the Excluded
Pending Applications will be subject to a use of tax
credits Moratorium that will be applicable to
taxable years commenced after December 31, 2009
and before January 1, 2012.

The use of tax credits Moratorium is not
applicable to: (i) taxpayers that purchased credits
issued under the Suspended Credit Laws prior to
March 4, 2009 from the person to whom the credits
were issued or granted, or (ii) credits issued or
granted under the Suspended Credit Laws pursuant
to Closing Agreements executed prior to March 4,
2009 with the PR Treasury Secretary. However, if
said credits are not reported to the PR Treasury, as
described in the following paragraph, they will
become worthless.

III.  REPORTING ON TAX CREDITS SUBJECT TO

'“Additional Property Taxes” refers to the temporary (i.c., applicable during the PR Government’s 2009-10, 2010-11 and 2011-12 fiscal years) real
property tax of .591% per year, that is payable to the PR Treasury on certain residential and commercial real properties. See our Newsletter Article
“Alternative Minimum Tax and Additional Property Tax: Recent Puerto Rico Tax Developments” — 2009 Tax06 of August 6, 2009 for a detailed analysis
of this tax.
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USE MORATORIUM AND OTHER UNUSED
TAX CREDITS

Taxpayers that as of June 30, 2009 owned
unused credits issued or granted prior to March 9,
2009 under the Suspended Credit Laws, issued
thereafter under the Excluded Pending Applications,
or tax credits issued under those laws enumerated
below (including taxpayers who acquired credits
from the person to whom those credits were issued or
granted and that were still unused as of June 30,
2009), have to file Form 480.71 with the PR Treasury
no later than August 31, 2009.

If these credits are not timely reported on
Form 480.71, the credits may not be claimed in
taxable years commenced on or after January 1,
2009 (i.e., for all practical purposes they are being
cancelled and will become worthless), unless the
PR Treasury Secretary determines that there was
reasonable cause for failure to timely file such
form.

Act No. 7, as amended, and Administrative
Determination 09-05 issued on July 13, 2009 by the
PR Treasury require that the ownership (as of June
30, 2009) of tax credits that were issued or granted
under the following laws also be reported by August
31, 2009 (through Form 480.71), even though these
credits are not subject Act No. 7’s Moratorium:

1. Act No. 197 of December 14, 2007
(Sections 1040K and 1040L of PR-IRC) —

10.

Acquisition of New and Existing Housing.

. Act No. 78 of September 10, 1993 —

Tourism Development Act.

Act No. 362 of December 24, 1999 —
Credits for the Development of the Film
Industry.

Act No. 135 of December 2, 1997 (Section
5(b) — (“Act No. 135”) — Credits for the
Purchase of PR Manufactured Products.

. Act No. 109 of August 17, 2001 (Section

5A of Act No. 135) — Credit for Industrial
Investments.

Section 1040C of PR-IRC — Credit for the
Purchase of PR Manufactured Products.

Section 1040D of PR-IRC — Credit for
purchase of products manufactured in PR
for export.

Section 1040F of PR-IRC — Credit for
increased purchases of PR agricultural
products.

Act No. 248 of August 10, 2008 (Section
1040 of PR-IRC) — Electric Solar
Equipment.

Act No. 73 of May 28, 2008 (Sections 5
and 6) — Economic Incentives for the
Development of Puerto Rico Act.

Aokockkkock

The above summary is intended for information purposes only. It cannot be considered a legal opinion, and it does not intend to
consider all the tax and legal considerations that could be relevant to any particular person or entity. It should also be noted that the
changes discussed herein were recently enacted, and that the PR Treasury has not yet issued regulations, tax forms or interpretative an-
nouncements on such changes.
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IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any U.S.
federal tax advice contained in this communication (including any attachments) is not intended or written to be used, and cannot be
used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing, or recommending to
another party any transaction or matter addressed herein.

The contents of PUERTO RICO BUSINESS LAW NOTES may not be reproduced, transmitted, or distributed without the
expenses written consent of Adsuar Muiliz Goyco Seda & Pérez-Ochoa, P.S.C. (“AMG”). The material contained herein is intended
for information purposes only and is not to be considered legal advice. Qualified counsel should be consulted based on individual

circumstances.
Members of AMG’s Tax Department
Ricardo Muiiiz Fernando Goyco-Covas | César R. Rosario Vanessa 1. Raffucci Caridad Muiiiz-Padilla
787.281.1818 787.281.1802 787.281.1820 787-281-1801 787-281-1817
muniz@amgprlaw.com goyco@amgprlaw.com | rosario@amgprlaw.com | raffucci@amgprlaw.com | cmuniz@amgprlaw.com
Westernbank World Plaza PO Box 70294 Telephone: (787) 756-9000 & (787) 474-0004
268 Muiioz Rivera Ave. Suite 1400 San Juan, PR 00936-8294 Fax: (787) 756-9010 & (787) 756-9023

San Juan, PR 00918
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