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IRS EXTENDS DEADLINE FOR
VOLUNTARY DISCLOSURE OF OFFSHORE ACCOUNTS

he United States Internal Revenue Service (“IRS”) has

extended to October 15, 2009 the deadline to file Volun-
tary Disclosure Requests by US citizens and US residents (“US
Persons”), including Puerto Rico residents, that have unreported
offshore accounts and entities (the “IRS Offshore Accounts
Guidelines”). Such a request is the first step for entering into a
settlement agreement with the IRS concerning US income tax obli-
gations arising from such offshore accounts or foreign entities.

US Persons may hold offshore accounts directly, or indirectly
through controlled foreign entities such as corporations and trusts
organized in offshore jurisdictions. These offshore jurisdictions
include such well known tax-haven jurisdictions as Switzerland,
Panama, Cayman Islands, Luxembourg and Liechtenstein, as well
as financial centers such as Great Britain, Netherlands, Spain and
Canada, among others.

In past years, the IRS and tax collectors from major European
Union (“EU”) countries have been increasingly active in identify-
ing and pursuing taxpayers with unreported income derived from
offshore accounts or controlled offshore entities. This mounting
legal pressure has also weakened the traditional offshore bank se-
crecy that has allowed taxpayers to avoid paying taxes on their
offshore holdings, as offshore jurisdictions have been increasingly
willing to share such information with the US and major EU coun-
tries.

Residents of Puerto Rico (“PR”), including those that are not
US citizens (i.e., US resident aliens that are residents of PR), are
subject to US income taxation on their US and foreign/offshore
source income. Pursuant to Section 933 of US Internal Revenue
Code (“US-IRC”), bona fide PR residents generally can only ex-
clude from US income taxation the income derived from PR
sources.

US Persons, including PR residents, who have a financial
interest in or signature or other authority over any “foreign
financial accounts”, if the aggregate value of such foreign fi-
nancial accounts exceeds $10,000 at any time during the calen-

dar year, must fully disclose details of such relationships each
calendar year by filing the report of Foreign Bank and Finan-
cial Accounts (commonly known as “FBAR”- US Treasury
form TD F 90-22.1) with the US Department of the Treasury
on or before June 30, of the succeeding year. Foreign financial
accounts include bank, securities, or other types of financial
accounts, in a foreign country. A US Person can have a finan-
cial interest in or signature or other authority over accounts
that are not in the US Person’s name, such as those owned by
trusts, corporations or other entities controlled by or set-up for
the benefit of such US Persons.

Civil and criminal penalties, including in certain circumstances
a fine of not more than $500,000 and imprisonment of not more
than five years, are provided for failure to file the FBAR report,
supply information, and for filing a false or fraudulent report.

In addition, a US Person that fails to disclose to the IRS income
from offshore accounts and the holdings of such accounts, risks
payment of back-taxes, no statute of limitation when fraud is in-
volved, interest charges, and an array of highly punitive penalties
that combined could exceed the principal amounts held in the oft-
shore accounts. These taxpayers also face the threat of federal
criminal prosecution for US tax evasion, or for failure to annually
file the FBAR report. PR residents are also exposed to the risk of
PR income taxation, interest and penalties, and PR criminal prose-
cution, as the PR Treasury has requested the US Treasury Depart-
ment to share with it any information that it obtains regarding off-
shore accounts or foreign entities.

Pursuant to the recent extension of IRS Offshore Accounts
Guidelines, taxpayers will have until October 15, 2009 to file a
Voluntary Disclosure Request with the IRS. A Voluntary Disclo-
sure Request, and entering into an agreement with the IRS under
the IRS Offshore Accounts Guidelines, avoids criminal prosecu-
tion, but entails the following taxation and penalties regime:

(1) filing US income tax returns, or amended
returns, for the last six (6) years;
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(2) filing all required information reports,

such as Forms 3520-A and 3520 for foreign (6) the taxpayer will have to fully cooperate
trusts for those years; with the IRS, both civilly and criminally.

(3) payment of any US taxes and interest It should be noted that the penalties described in paragraph (3)
thereon due for those six (6) years, plus the accu- above are based on the amount of US income taxes due. Mean-
racy related penalty of 20% when US income tax while, those described in paragraph (5) are assessed on the highest
returns were filed for those years, or the 25% value of the unreported offshore assets. It should also be noted that
penalty for late filing of a return if a US income offshore capital gains income of PR residents is considered PR
tax return was not filed for any of such years; source income, and as such should not be subject to US income

taxation.

(4) filing the FBAR report (TD F 90-22.1)
for the six (6) years; To the extent that PR taxation has also been avoided through

the unreported offshore account/entities, PR residents should also

(5) in lieu of all other penalties that may ap- request and obtain a closing agreement with the Puerto Rico Treas-
ply (i.e., the 5% to 35% penalties for failure to ury Department.
report or timely report the principal amount
transferred to foreign trusts, and FBAR’s pre- The US Congress is currently considering legislation to provide
scribed maximum willful violation penalty of even harsher penalties for taxpayers with unreported offshore ac-
50% of the highest annual balance of each ac- counts or entities. As can be appreciated, under the current US-
count for the last three (3) years, etc.) the IRS IRC provisions the arsenal of tax penalties that can be assessed by
will agree to a “reduced” penalty of either: 20% the IRS against taxpayers with unreported offshore accounts or
of such highest aggregate account/asset value; or entities can approximate and even exceed the principal amounts
5% of such value, if the taxpayer (i) did not open held in such accounts.
or cause any of the offshore accounts to be
opened, (ii) there has been no activity in the ac- Clearly, the IRS Offshore Accounts Guidelines are not lenient,
count or entity (no deposits, withdrawals, etc.) and they have not been described as a tax amnesty; however, based
during the period the taxpayer controlled the ac- on the expected continuing trend of IRS enforcement against tax-
count/entity, and (iii) all applicable US taxes payers with unreported offshore accounts or entities, those that fail
have been paid on the funds in the ac- to timely file a Voluntary Disclosure Request risk not only taxes,
counts/entities (where only account/entity earn- interest and very severe tax penalties, but also US and/or PR crimi-
ings have escaped US taxation) ; and nal prosecution.

skoskoskoskoskoskoskosk

The above summary is intended for information purposes only. It cannot be considered a legal opinion, and it does not intend to consider all the tax and legal
considerations that could be relevant to any particular person or entity. It should also be noted that the changes discussed herein were recently enacted, and that the
PR Treasury has not yet issued regulations, tax forms or interpretative announcements on such changes.

IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax advice contained in this
communication (including any attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Reve-
nue Code or (ii) promoting, marketing, or recommending to another party any transaction or matter addressed herein.

The contents of PUERTO RICO BUSINESS LAW NOTES may not be reproduced, transmitted, or distributed without the expenses written consent of Adsuar
Muiiz Goyco Seda & Pérez-Ochoa, P.S.C. (“AMG”). The material contained herein is intended for information purposes only and is not to be considered legal ad-
vice. Qualified counsel should be consulted based on individual circumstances.

Members of AMG’s Tax Department

Ricardo Muiliz Fernando Goyco-Covas César R. Rosario Vanessa I. Raffucci Caridad Muiiiz-Padilla
787.281.1818 787.281.1802 787.281.1820 787-281-1801 787-281-1817
muniz@amgprlaw.com goyco@amgprlaw.com rosario@amgprlaw.com raffucci@amgprlaw.com | cmuniz@amgprlaw.com
Westernbank World Plaza PO Box 70294 Telephone: (787) 756-9000 & (787) 474-0004
268 Mufioz Rivera Ave. Suite 1400 San Juan, PR 00936-8294 Fax: (787) 756-9010 & (787) 756-9023

San Juan, PR 00918




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


